material taken down for a distance of 150 feet as charged in
"the citation.  While I am not convinced that MSHA has established
through any credible testimony that the immediate highwall area
where the crack appeared and the rock fell were not properly
scaled, neither: has the respondent established that it was.
MSHA's case as to what the highwall looked like after the
accident occurred supports a finding that loose, unconsolidated
materials were present along the highwall perimeters adjacent
to the rock fall area.

I conclude and find that the testimony of Mr. Penrod,
Mr. Montgomery, and Inspectors Siria and Utley, establish
that the highwall areas adjacent to, and in the proximity
of the actual rock fall area were not scaled so as to remove
all loose and unconsolidated materials.  I am not convinced
that these adjacent areas were changed in any marked degree
by the rock which fell, nor am I convinced that the respondent
has established that it inspected the highwall and that actually
scaling of the entire cited area had taken place.  Accordingly,
while I conclude and find that MSHA has not established that
the immediate area above the actual rock fall had not been
scaled, I do find that it has presented enough credible testimony
to support a finding that some of the adjacent areas did
contain loose hazardous materials which had not been scaled
or stripped.  Accordingly, to that extent the citation IS
AFFIRMED.

Gravity

I conclude and find that violation no. 2075267 was
serious.  Failure to adequately scale the loose hazardous
materials which were present in the areas adjacent to the rock
fall area presented a hazard to miners who had to travel
and work under the highwall area in question.

Inspector Siria marked the "S&S" block on the face
of the citation which he issued.  The failure by the respondent
to adequately scale the highwall area in question would
reasonably likely result in injuries in the event that the
unsealed materials fell.  Accordingly, the inspector's finding
IS AFFIRMED.

Negligence

I conclude and find that the violation here resulted
from the failure by the respondent to exercise reasonable
care to insure that the cited highwall area was adequately
scaled.  Accordingly, I conclude that the violation resulted
from ordinary negligence.

995lace.
